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    Paris, 25th November 2020 

 

 
ACI FMA response to ESMA Consultation on the use of OTFs. 
 
ACI Financial Markets Association (ACI FMA) is a leading global trade association representing the interests 
of professionals in the wholesale financial markets community. Established in 1955, ACI FMA is focused on 
enhancing best market practice and supporting market participants to adhere to principles of ethical conduct. 
ACI FMA is the international association with 60 National Associations worldwide representing over 8.000 
members. 
 
 
The ACI FMA welcomes the opportunity to respond to ESMA’s consultation on the “functioning of the 
Organised Trading Facility regime”. This response has been produced through the collaboration of the ACI 
FX Committee and the ACI Regulatory Working Group whose memberships encompass buy-side and sell-
side investment firms, trading venues, and software and technology providers. ACI members are engaged in 
financial trading or sales environments, in the global wholesale financial markets, representing a variety of 
asset classes including foreign exchange, interest rate products and other securities, banknotes, precious 
metals and commodities and derivatives from both a buy and sell-side perspective. Nevertheless, the majority 
of the members are predominantly engaged in the FX Market. Therefore, unless otherwise specified, the 
ACI’s responses to this consultation concerning market microstructure, etc. apply to the FX Market. 
Additionally, while we acknowledge the comprehensive nature of the consultation questionnaire and will 
endeavour to respond accordingly, the ACI proposes to respond to the questions, which we believe have the 
most pertinence for the FX asset class while representing the broad spectrum of our members' views. 
 
 

Questions 
 
 
Q1: What are your views about the current OTFs landscape in the EU? What is your initial assessment 
of the efficiency and usefulness of the OTF regime so far? 

The BIS 2019 Triennial Central Bank Survey confirms that, despite the overall trend towards increased 
electronification, inter-dealer trading of FX swaps has remained heavily voice-reliant, while dealer-to-
customer trading has moved towards greater use of electronic execution methods. There are several 
interrelated reasons for voice retaining a higher, evidenced share in FX swaps. e.g. potential large size of 
notional amounts, institution internal and balance sheet considerations, pricing component sourcing, price 
discovery, internalisation, credit risk management, and mitigation. (Source: BIS Quarterly Review; 08 
December 2019 by Andreas Schrimpf and Vladyslav Sushko).  Therefore, the ACI FMA would propose that 
the introduction of the OTF regime under MiFID II has proven to be positively supportive, useful, and effective 
in the currency markets in that it provided specific regulatory requirements, differentiation, and recognition of 
the pure ‘voice’ and hybrid ‘voice/electronic’, as opposed to pure electronic execution methods. 
 

MEMBERSHIP 

ETHICAL CONDUCT 

EDUCATION 

http://www.acifma.com/


        
 

 
 

ACI Financial Markets Association 

8 Rue Du Mail 

75002 Paris France 
www.acifma.com 

Q2: Trading in OTFs has been fairly stable and concentrated in certain type of instruments throughout 
the application of MiFID II. How would you explain those findings? What in your view incentivizes 
market participants to trade on OTFs? How do you see the OTF landscape evolving in the near future? 
 
As mentioned in the Q1 response, there are many reasons why certain sectors of the FX Swap market have 

remained heavily voice or ‘hybrid’ model reliant. However, specifically from a price component, price 

discovery, credit risk mitigation standpoint, and facilitation, the OTF model underpins/supports the FX Swaps 

inter-dealer market and further facilitates MIFID II transparency obligations. The OTF model incentivizes 

market participants in as far as it lends itself by structure to existing trading models. Concerning the future 

evolution of the OTF landscape, the BIS 2019 Triennial Central Bank Survey shows that while volumes have 

increased since 2016, turnover rose by more than a third to $3.2 trillion per day and accounted for almost 

half of global FX trading, trade execution has undergone rapid change, with more diverse participants and 

new technologies driving increased complexity and fragmentation. Therefore, while we would potentially 

envisage an increase in the level of OTF registrations, given the current low stated level (4%), there will also 

potentially be the adoption of other models. 

 
 
Q3: Do you concur with ESMA’s clarifications above regarding the application of Article 1(7) and 
Article 4(19) of MiFID II? If yes, do you agree with the ESMA proposed amendment of Level 1? Which 
other amendment of the Level 1 text would you consider to be necessary?  

 
The ACI FMA is unable to concur with either ESMA’s clarifications or the proposed amendment in its current 
form. However, we do believe that there is a need for clarification concerning the definition of trading venues 
and the regulatory parameters thereof as the current ESMA stated interpretation appears to lack exactness 
and may not only foster confusion among market participants but also inadvertently pull into scope software 
providers and other fintech companies. These may be part of the day to day trade lifecycle activity; however, 
they are not regarded as trading venues. Therefore, the system design, role, purpose, precise utilisation of, 
interaction with any other systems would need to be evaluated to determine the requirement for regulatory 
registration and compliance within the scope and application of Article 1(7) and Article 4(19) of MiFID II. 
Furthermore, we would envisage this adjudication should fall within the remit of the NCA where the ‘company’ 
is domiciled to determine whether such a ‘company’ should fall within the requirements of registration. The 
consequences of inappropriate regulation on, for example, software providers could be most detrimental from 
a standpoint of innovation, competition, and growth within this sector in the EU and could ultimately cause 
offshoring of both the innovation and the access to it with the ensuing economic and market impacts.   Fintech 
companies have a choice on where to locate themselves, funding is precious and allocated as close as 
possible to 100% on the particular innovation they are pursuing, meaning any regulatory burden not common 
across jurisdictions will cause a negative selection both at inception and as the company matures resulting 
in them only entering markets when the incremental new business can afford any regulatory burden.  
Resulting in the potential for local Banks and Venues not receiving access to a particular innovation until last 
and at a higher unit cost.  
 
 
Q4: Do you agree with ESMA’s two-step approach? If not, which alternative should ESMA consider? 
 
As proposed in Q2, the ACI FMA believes that greater clarification concerning the definition of what 
constitutes a trading venue and the regulatory parameters thereof is needed. This is an issue of great 
complexity and requires, in our opinion, greater interface and discussion with the broader range of market 
participants. 
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Q5: Do you agree with ESMA’s proposal not to amend the OTF authorisation regime and not to 
exempt smaller entities? If not, based on which criteria should those smaller entities potentially 
subject to an OTF exemption be identified?  
 
The ACI FMA concurs with ESMA’s proposal to neither amend the OTF authorisation regime and nor to 
exempt smaller entities. 
 
 
 
Q6: Which provisions applicable to OTFs are particularly burdensome to apply for less sophisticated 
firms? Which Level 1 or Level 2 amendments would alleviate this regulatory burden without 
jeopardising the level playing field between OTFs and the convergent application of MiFID II/MiFIR 
rules in the EU? 
 
While the provision and utilisation of a rate card is a standard practice/requirement for equity broker-dealers 
interfacing with clients via a matched principal model (MPT) or Agency Cross model, this is not necessarily 
a normal market convention for the FX Market participants operating a principal book. The ACI FMA would 
propose that RTS 10 Article 3 while endeavouring to ensure transparency through a fair and non-
discriminatory fee structure, does not take into consideration differing volatility and liquidity between liquid 
and illiquid currency pairs, which may impact the execution and pricing of the order/transaction. We note that 
FX as an asset class is regarded by ESMA as illiquid. Furthermore, the requirement that trading venues 
should charge the same fee and provide the same conditions to all users of the same type of services based 
on objective criteria (RTS10 Article 3 (1)) creates an onerous burden regarding client contract re-papering or 
a barrier to entry for prospective OTF operators. 
 
 
 
Q7: Do you consider that ESMA should publish further guidance on the difference between the 
operation of an OTF, or other multilateral systems, and other investment services (primarily 
Reception and Transmission of Orders and Execution of orders on behalf of clients)? If yes, what 
elements should be considered to differentiate between the operation of multilateral systems and 
these other investment services? 
 
The ACI FMA does not currently see a requirement for further guidance regarding this. 
 
 
 
Q8: Do you consider that there are networks of SIs currently operating in such a way that it would in 
your view qualify as a multilateral system? Please give concrete examples. 
 
The ACI FMA is not aware of such networks operating in the FX Market. 
 
 
 
Q9: Do you agree that the line differentiating bilateral and multilateral trading in the context of SIs is 
sufficiently clear? Do you think there should be a Level 1 amendment? 
 
ACI FMA believes that the line differentiating bilateral and multilateral trading in the context of SIs is 
sufficiently clear and we would not advocate a Level 1 amendment. 
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Q10: What are the main characteristics of software providers and how to categorise them? Amongst 
these business models of software providers, which are those that in your view constitute a 
multilateral system and should be authorised as such? 

As stated in the ESMA ‘Questions and Answers On MiFID II and MiFIR market structures topics:  29 May 
2020 | ESMA70-872942901-38,’ ESMA is of the view that an entity should seek authorisation to operate an 
OTF where the three following conditions are met:  
a) trading is conducted on a multilateral basis,  
b) the trading arrangements in place have the characteristics of a system, and  
c) the execution of the orders takes place on a discretionary basis through the systems or under the rules of 
the system. 
 
While it may well be the case that some software providers advertise their product offerings using terminology 
that is very close to the business of a trading venue e.g. “electronic trading solutions”, “execution 
management systems”, “e-trading solutions” or even “trading systems” and this could be interpreted that the 
software provider might still require authorisation as a trading venue, in the FX Market, software interaction 
is generally on a bilateral basis, not on a “many to many” basis.  
 
Therefore, the ACI FMA would not envisage that the individual market technology or modes of communication 
e.g. EMS, OMS, RFQ, software, routers, billboards, e-mail, IM, voice, chat should be deemed to be included 
in the definition of a trading venue unless automation facilitates a “trading decision”, which is generally not 
the case as this decision lies within the decision mandate of the trader (who is generally a member of a 
regulated firm) 
 
However, should the software provider facilitate aggregation of bilateral interests to form a multilateral venue 
then the appropriate regulatory authorisations must be sought.  
 
Furthermore, the ACI FMA is concerned that any mandatory requirement for such FX software providers to 
seek regulatory authorisation as either an MTF or OTF without due consideration and evaluation of the 
system design, role, purpose, precise utilisation of, interaction with any other systems, could stymie 
innovation within the EU and, as mentioned in Answer 3, cause offshoring with the ensuing economic and 
market impacts.  
 
The diagram below illustrates, in our interpretation, the different types of protocols in regulated vs unregulated 
markets. 
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Q11: Do you agree with the approach suggested by ESMA regarding software providers that pre-
arranged transactions formalised on other authorised trading venues? Do you consider that this 
approach is sufficient to ensure a level playing field or do you think that ESMA should provide further 
clarifications or propose specific Level 1 amendments, and if so, which ones? 

As advocated by the ACI FMA in the response to Q10, should the software provider facilitate aggregation of 
bilateral interests to form a multilateral venue then the appropriate regulatory trading venue authorisations 
must be sought. While the ACI FMA appreciates ESMA’s desire that new business models are appropriately 
regulated to ensure an appropriate level of protection for investors and to reinforce the resilience of EU 
markets as well as establish a level playing between all firms operating in the EU. It is our opinion that the 
pre-arranging of transactions e.g. RTO in relation to one or more financial instruments should remain a 
distinct licensable activity. Furthermore, if submitted to an authorised trading venue, such trades would be 
subject to the trading venue “rule book”. 

 
 
Q12: Do you agree with the principles suggested by ESMA to identify a bulletin board? If not, please 
elaborate. Do you agree to amend Level 1 to include a definition of bulletin board? 

In the FX Market, a bulletin board is an electronic notification system, which aggregates and broadcasts 
buying and selling interests in currencies. However, does not facilitate execution, which occurs bi-laterally 
outside the bulletin-board. It should not allow for communication or negotiation between advertising parties, 
nor allow notification of any potential match between buying and selling interests in the system. The ACI FMA 
concurs with ESMA’s view that the concept of bulletin board should be further clarified given developments 
in the crypto-asset space. The display of contact information is, from a security standpoint, not prudent. 
Furthermore, since the execution of an FX derivative instrument (except in the purchase of an FXO) requires 
credit limits between the counterparties and KYC/ counterparty trading authorisation, verification checks and 
correct documentation needs to be in place, contact details would exist between counterparties. 
 
 
Q13: Are you aware of any facility operating as a bulletin board that would not comply with the 
principles identified above? 

We are not aware of any facility operating as a bulletin board that would not comply with the principles 
identified above. 
 
 
Q14: Market participants that currently operate such systems are invited to share more detailed 
information on their crossing systems (scale of the activity, geographical coverage, instruments 
concerned, etc.), providing examples of such platforms and describing how much costs & fees are 
saved this way as opposed to executing the relevant transactions via brokers or trading venues. 

While the majority of ACI members are predominantly engaged in the FX Market, our members do represent 
a variety of asset classes including foreign exchange, interest rate products, securities, banknotes, precious 
metals and commodities and derivatives from both a buy and sell-side Therefore, while internal crossing 
systems are more pertinent to the “Buy-side”/Asset management FI or equity markets, rather than the FX 
Market, we deem it appropriate to respond to this question, albeit briefly and simply.  
 
When an asset manager's fund is buying what another one of its funds is selling, crossing that 
trade internally is beneficial to both the fund's investors and the investment manager for many reasons: 

• Execution/transaction cost savings/optimisation 

• Better pricing as execution is generally at mid of the Bid-Offer spread 

• Facilitates delivery of Best-execution remit on the part of the investment manager 

• No or limited external market exposure/impact (depends on the size and ability to match blocks and 
asset types) 
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Ultimately, these internal crossing systems and the ensuing derived efficiencies can also facilitate an 
improvement in the net investment performance of the investment manager for his/her managed funds. 
 
 
Q15: Do you consider that internal crossing systems allowing different fund managers within the 
same group to transact between themselves should be in scope of MiFID II or regarded as an 
investment management function covered under the AIFMD and UCITS? Please explain. In your view, 
should the regulatory treatment of these internal crossing system be clarified via a Level 1 change? 
 
The ACI FMA does not agree that internal crossing systems allowing different fund managers within the same 
group to transact between themselves should be in the scope of MiFID II or regarded as an investment 
management function covered under the AIFMD and UCITS. The internal crossing systems are part of the 
workflow management of the investment manager, which has definite benefits, as mentioned above, for both 
the investors and the investment manager. We do not consider that these internal crossing systems constitute 
any form of multilateral trading and imposing OTF obligations would increase costs, diminish efficiencies, 
and ultimately potentially impact investment performance. 

The ACI FMA concurs that no further clarification is required. Therefore, a Level 1 clarification is not needed 
 
 
Q16: Do you agree with the interpretation provided by ESMA regarding how discretion should be 
applied and do you think the concept of discretion should be further clarified? 
 
The ACI FMA concurs with ESMA’s interpretation and sees no need for further clarification. 
 
 
Q17: For OTF operators: Do you apply discretion predominantly in placement of orders or in 
execution of orders? Does this depend on the type of trading system you operate? Please explain 
 
Concerning discretion in the FX Market, many factors may impact execution and pricing including, but not 
limited to, the nature of the transaction, the relationship between the counterparty and the institution, and the 
market conditions prevailing at the time pricing is determined. As such, different prices may be offered to 
different counterparties for the same or substantially similar transactions. A counterparty may also give 
instructions regarding orders e.g. FX Forwards - FX Forward Limit Order, or regarding FX Options – Price 
Target orders, Benchmark Fixing order, Volatility based orders. 
 
 
Q18: For OTF clients: Do you face any issue in the way OTF operators exercise discretion for order 
placement and order execution? If so, please explain. Does it appear to be used regularly in practice 
by OTF operators? 
 
The OTF rulebook, Order Execution Policy (OEP), Best Execution, FX handling documentation, and/or FX 
Disclosure documentation should clearly inform the client/counterparty how the OTF operates concerning 
discretion and discretionary orders and its approach to providing Best Execution under the Markets in 
Financial Instruments Directive II (“MiFID”) (and the Financial Conduct Authority’s Conduct of Business 
Sourcebook (“COBS”) if applicable) when executing client orders or quotes on behalf of clients. MiFID and 
COBS require investment firms when executing certain transactions on behalf of clients, to take all sufficient 
steps to obtain the best possible result for clients consistently, taking into account the factors set out in Q17. 
This requirement is known as the Best Execution obligation. Certainly, the OEP/BEX policy should be on the 
OTF website/in the OTF rulebook or both and freely available to client/counterparties. 
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Q19: Do you think ESMA should clarify any aspect in relation to MPT or that any specific measure in 
relation to MPT shall be recommended? 
 
The ACI FMA sees no requirement for further clarification regarding MPT. 
 
 
 
Q20: In your view what is the difference between MPT and riskless principal trading and should this 
difference be clarified in Level 1? In addition, what, in your view, incentivizes a firm to engage in MPT 
rather than in agency cross trades (i.e. trades where a broker arranges transactions between two of 
its clients but without interposing itself)? 
 
For the client, the incentive is anonymity and a clear fee structure, for the institution it is the fees and lack of 
market risk. 
 
 
 
Q21: Do you agree with ESMA’s proposal to clarify that the prohibition of investment firms or market 
operators operating an MTF to execute client orders against proprietary capital or to engage in 
matched principal trading only applies to the MTF they operate, in line with the same wording as 
applicable to regulated markets?  

The ACI FMA would welcome further clarification by ESMA regarding the prohibition of investment firms or 
market operators operating an MTF to execute client orders against proprietary capital or to engage in 
matched principal trading. 
 
 
 
 
 
 

Kind regards 

ACI - Financial Markets Association 

  

Bruno Langfritz                                          Kim Winding Larsen 

ACI FMA Chairman                                   ACI FMA President 
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About ACI FMA: 

ACI — Financial Markets Association ("ACI FMA") is a global non-political, non-profit association 
of wholesale financial market participants. ACI FMA was established under the French Law of 1901 
and based on mutual recognition of markets professionals, with the objective of developing the 
profession, without discrimination of any sort. 

Its main mission is to be a leading, global association of wholesale financial markets professionals, 
contributing to market development through education, best market practices, technical advice and 
networking events. 

Since 1955, ACI FMA has represented the interests of individuals in professional trading, broking, 
operations, regulatory and compliance activities in global financial markets. 

Focused on three core values of Membership, Education and Ethical Conduct, ACI FMA is 
committed to supporting market participants to operate at the highest standards of ethical conduct 
and best market practice. Specifically, these values represent: 

 Membership: ACI FMA counts over 8,000 individual members representing 60 National 
Associations globally; 

 Education: Accredited, portable qualification and certification of professional and ethical 
standards to market participants worldwide; 

 Ethical Conduct: ACI FMA members are expected to maintain the highest ethical conduct in 
adherence with global codes relevant to them. 

ACI FMA members are proud to represent individual responsibility, and benefit from a network of 
global peers who place great emphasis on the best possible practices in our profession, in the same 
way as modern regulatory regimes and industry codes. 

Through cooperation with ACI FMA, an entity is able to demonstrate that concrete steps are being 
taken to ensure all the staff have been trained to the highest ethical standards of conduct, and that 
they understand their individual obligation. 

ACI FMA are longstanding proponents and influencers of ethical conduct and good market practices 
to financial markets professionals. 
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